
 

 

AGENDA ITEM # 9 
 

CITY COUNCIL COMMUNICATION FORM 
              
 
FROM:   Anne Small, Director of General Services (Ext.249) 
    Chris Wilson, Director of Parks, Open Space and Recreation 

 (879-4300 ext. 317) 
       
THROUGH:  Jon B. Roberts, City Manager (Ext. 228) 
 
DATE:    September 18, 2012 
 
ITEM:    Tennis Center Concession Agreement. 
 
NEXT STEP:  A resolution authorizing a Concession Agreement between 

 the City of Steamboat Springs and the Tennis Center at 
 Steamboat, Inc.  

                
                     
       X    RESOLUTION 
                     X    MOTION     
                     X    DIRECTION 
                
 
I. REQUEST OR ISSUE: 
 
Staff requests approval of a resolution authorizing a Concession Agreement between the 
City of Steamboat Springs and the Tennis Center at Steamboat, Inc.  
 
II. RECOMMENDED ACTION / NEXT STEP: 
 
Motion to approve to resolution 
 
III. FISCAL IMPACTS:  
 
 Proposed Expenditure:   General repairs and maintenance to the facility  
 Source of Funds:  Parks and Facilities operating budgets 
 
IV. BACKGROUND INFORMATION: 
 
The twenty-year agreement with Jim Swiggart/Tennis Center at Steamboat, Inc. for 
tennis center concession services is scheduled to expire on September 30, 2012.  Staff 
conducted a formal RFP process soliciting proposals for tennis center operations and 
management.  After extensive review, research and interviews of the two proposers, the 
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evaluation committee unanimously recommended awarding a contract to the Tennis 
Center at Steamboat, Inc.  
 
The expiring contract requires the Concessionaire to pay a an annual concession fee equal 
to 20% of the annual gross receipts over $250,000.  This fee averaged $25,000 annually 
over the past three years.  Additionally, the Concessionaire was responsible for 15% of 
the gas and electric utility costs, which averaged $7,500 annually. Staff negotiated a 3-
year contract with similar terms and conditions with the following exceptions: 
Concessionaire is responsible for all costs of gas and electric utilities; Concessionaire will 
not pay a concession fee.  The new agreement will net the City, on average, $13,000 
more than the previous contract.   
 
V. LEGAL ISSUES: 
 
Agreement was prepared by the General Services Department and reviewed by Legal. 
 
VI. CONFLICTS OR ENVIRONMENTAL ISSUES: 
 
None 
 
VII. SUMMARY AND ALTERNATIVES: 
 
Council may select one of the following options: 
 

1. Approve the resolution for the concession agreement with the Tennis Center at 
Steamboat, Inc. 

2. Table the item and give direction to staff on changes. 
3. Decline to approve the resolution.  
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CITY OF STEAMBOAT SPRINGS, COLORADO 

 

RESOLUTION NO. 
 

A RESOLUTION AUTHORIZING A CONCESSION AGREEMENT 

BETWEEN THE CITY OF STEAMBOAT SPRINGS AND THE TENNIS 

CENTER AT STEAMBOAT, INC.  

 
WHEREAS, the City of Steamboat Springs (“City”) is the owner of certain 

property known as the Tennis Center; and 
 

WHEREAS, the City is desirous of entering into a Concession Agreement for 
operations and management of the Tennis Center; and  

 
WHEREAS, the City requested proposals from qualified tennis management 

professionals to provide operation and management services at the Tennis Center; and 
 
WHEREAS, the Tennis Center at Steamboat, Inc. submitted the best proposal 

and City Council has determined that the interests of the City would be best served by 
entering into a concession agreement with the Tennis Center at Steamboat, Inc; and 

 
WHEREAS, the City Council of the City of Steamboat Springs wishes to award 

the concession on the terms contained in the attached Concession Agreement. 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
STEAMBOAT SPRINGS, COLORADO: 

 

 Section1.  Hereby authorizes the City Manager to execute the Steamboat 
Springs Tennis Center Concession Agreement attached hereto as Exhibit “A.” 
 
PASSED, ADOPTED AND APPROVED this   day of ______________, 2012. 
 
 
 
            __ 

       Bart Kounovsky, President 

       Steamboat Springs City Council 

 

ATTEST: 

 

 

 

      

Julie Franklin, CMC  

City Clerk 
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CONCESSION AGREEMENT 
STEAMBOAT SPRINGS TENNIS CENTER 

 
 THIS CONCESSION AGREEMENT (hereafter “Agreement”) is made and entered 
into this   day of   , 2012 by and between the City of Steamboat Springs, 
Colorado, a municipal corporation, ("City"), and The Tennis Center at Steamboat, Inc., a 
Colorado corporation, (“Concessionaire”). 
 
 WITNESSETH: 
 
 WHEREAS, the City owns certain property known as the Steamboat Springs Tennis 
Center with six indoor, four outdoor hard courts and six outdoor clay courts located at 2500 Pine 
Grove Road, Steamboat Springs Colorado (“Tennis Facility”). 
 
 WHEREAS, the City and Concessionaire desire to enter into an Agreement for the 
Concessionaire to operate the Tennis Facility.  
 
 NOW, THEREFORE, in consideration of the mutual covenants, terms and conditions, it 
is agreed as follows: 
 

1. Purpose of the Agreement.  Upon the terms and conditions provided herein, the 
City does hereby grant the Concessionaire the exclusive right and privilege of 
operating the Tennis Facility on the property described in Exhibit “A”, attached 
hereto and made a part hereof by reference (hereinafter “Premises”).  
Concessionaire agrees to operate the Tennis Facility upon the terms and 
conditions provided herein. 

 
2. Use of Premises. During the period and term of this Agreement, the Premises 

shall be used for tennis play, racquet sports, instruction, pro shop sales, food and 
beverage sales and special events.  Concessionaire shall not use or permit the 
Premises to be used for any other purpose without obtaining prior written consent 
from the City.  

 
3. Equipment. 
 
 a. Concessionaire acknowledges the receipt of certain City property and 

equipment with the right to use such equipment in conjunction with the operation 
of the business, all fully listed on the Schedule of Equipment, attached as Exhibit 
“B” (“City Equipment”).  Any addition to or removal from such Schedule shall be 
promptly recorded by written amendments to the Schedule, which shall be dated 
and signed by both parties. Concessionaire shall at all times maintain City-owned 
equipment in good condition.  The City shall have the right to inspect City-owned 
equipment and, if necessary, establish maintenance standards and procedures.  In 
the event City-owned equipment, due to normal wear or damage as a result of 
weather, hazard or cause other than negligence, improper maintenance, misuse or 
abuse by Concessionaire, is in need of repair or replacement, City-owned 
equipment shall promptly be repaired or replaced at City expense.  However, the 
City shall require Concessionaire to repair or replace at Concessionaire’s expense 
any equipment damaged due to Concessionaire’s negligence, improper 
maintenance, misuse, or abuse.   The Concessionaire shall obtain City approval 
prior to ordering said repairs or replacements.  The City shall provide the 
Concessionaire with the name of City-approved repair personnel and, once 
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approved by the City, the Concessionaire shall contact such personnel to perform 
the repair or replacement work.  The City assumes no responsibility for product 
loss or damage due to equipment failure, utility outages, plumbing breaks or 
blockages, insects, rodents, theft or vandalism, and Concessionaire waives any 
rights to claim against the City for loss or damage related thereto.  The City and 
Concessionaire shall cooperate in making any claims for repair or replacement of 
equipment under applicable warranties.  In no event shall Concessionaire be 
entitled to any claim against the City for any damages due to the failure of any 
equipment. 

  
 b. Concessionaire shall furnish and install ready for use, at its own expense, 

all of the equipment necessary to operate the Concession other than that listed in 
Section 3 (a) above as being furnished by the City.  Concessionaire shall supply 
the items listed in Exhibit “C” as necessary. Concessionaire shall be responsible 
for the costs of installation of all equipment supplied by it and Concessionaire 
shall maintain all such equipment in good working condition at all times, at its 
own expense. 

 
 c.   Upon the termination of this agreement, Concessionaire shall be 

reimbursed for 1) those fixed assets as described on Exhibit C and 2) those fixed 
assets purchased over the life of the agreement (except for replacement fixed 
assets already included on Exhibit C, City shall have the right to approve new 
fixed asset purchases).  The value of those fixed assets and replacements as 
described on Exhibit C shall be equal to the initial value as described in Exhibit C 
less 10% of the initial value per year with the first such reduction in value 
occurring one year from the Initiation Date of this agreement.  [For example, if 
the Playmate Ball Machine has an initial value of $8,000 on October 1, 2012, the 
value on October 1, 2018 shall be: $8,000 - (.1*$8,000*6) = $3,200.]  City shall 
pay to Concessionaire the total value of all fixed assets on Exhibit C and those 
replacement Items on Exhibit C based on this computation within sixty (60) days 
after the termination of the agreement.  Should there be abnormal wear, damage 
or destruction to any fixed asset, the City and Concessionaire may mutually agree 
to a different value.  If an agreement of value is not reached within ten (10) days, 
then an appraisal paid for by the City shall be deemed the value of the asset.” 

 
4. Risk of Loss.  Concessionaire shall indemnify the City against the risk of loss, 

damage or theft to any City equipment or property designated as City Equipment, 
unless resulting from ordinary wear and tear, from negligence of the City, or from 
hazards or third party theft or vandalism as would be typically covered under a 
commercial insurance policy.  However, Concessionaire’s liability and 
obligations under this Agreement shall not survive the expiration or termination 
of such Agreement.  In the event of such loss, damage or theft, Concessionaire 
shall promptly notify the City in writing and replace or repair same within ten 
days of such loss or a commercially reasonable time following such loss if 
replacement or repair cannot be completed within such 10-day time period. 

 
5. Repairs and Maintenance.  

 
a. Concessionaire agrees to keep and maintain the Premises, and all contents 
thereof, in a clean, sanitary and orderly condition at all times.  Concessionaire 
shall be responsible for providing janitorial services such as sweeping, 
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vacuuming, dusting, cleaning tables and chairs, trash removal, and daily 
maintenance of the clay courts.   
 
Concessionaire shall be responsible for purchasing and installing clay as needed.  
City shall annually reimburse Concessionaire up to $4,000 for such purchase and 
installation.  Concessionaire shall submit an invoice, including copies of paid 
invoices and labor costs to City for reimbursement and payment shall be made 
within thirty (30) days of receipt of invoice.  
 
Any remodeling of the Premises shall be subject to the prior written approval of 
the City which may be granted in the City’s sole discretion.  Upon the termination 
or expiration of this Agreement, City shall have the option, in its sole discretion, 
to request Concessionaire to leave all such alterations, improvements and fixtures 
in place, which would then, with no cost to the City, be solely owned by the City, 
or to require the Concessionaire to remove same at Concessionaire’s expense. 
 
b. City shall have the right and obligation to maintain existing facilities in 
good order and repair, including, but not limited to, heating, water, gas, 
electricity, sewerage, drainage, fire protection, ventilating, and communications 
systems and other such service systems and equipment on the Premises and to 
enter upon the Premises at all reasonable times to make such repairs, 
replacements and alterations as may, in the opinion of the City, be deemed 
necessary or advisable. 
 
c. City shall also be responsible for maintenance and repair of the 
mechanical building, fabric structure and insulation, interior and exterior lighting 
fixtures, fencing and gates on outdoor courts, court repairs/replacement, 
landscaping, sidewalks and parking lot.  
 
d. Unless expressly stated to the contrary (including as expressly stated in 
Section 3(a) hereof), nothing contained in this Agreement shall be construed to 
impose upon the City any obligation to maintain or make repairs, replacements, 
alterations or additions to equipment furnished by the City for use in conjunction 
with the business, or any liability for failure to do so. 
 
e. The City, by its officers and employees, may, upon reasonable notice to 
Concessionaire, have access to the Premises for the purpose of inspection to 
insure compliance by Concessionaire with the terms of this Agreement. 
 
f. In the event that the City fails to meet its obligations listed above with 
regard to maintenance and repair of City Equipment or the facilities or items 
listed in Section 5 (a) through (c) inclusive, then after seven (7) days written 
notice to the City and after obtaining not less than two bids to accomplish such 
work, the Concessionaire may enter into a contract to have such work completed.  
In the event of an emergency, the requirement of notice and competitive bid set 
forth above shall be waived, provided however that Concessionaire shall first 
make a good faith attempt to notify the City of the emergency prior to engaging a 
contractor to complete such work.  The City shall promptly reimburse the 
Concessionaire for such work within thirty (30) days of receipt by the City of an 
invoice. 
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6. Utilities. Concessionaire shall be responsible to for all gas, electric and telephone 
utility charges. Gas and electric utilities shall be listed in City’s name and City 
shall invoice Concessionaire monthly for gas and electric utility charges.  
Concessionaire shall remit payment to City within thirty (30) days of receipt of 
invoice.  City shall be responsible for water, sewer and trash removal services. 

 
 7. Concession Fee and Conditions. 
 

a. Concessionaire shall be entitled to all proceeds derived from the operations of 
the Tennis Facility. 

b. Concessionaire shall keep and maintain complete and accurate accounts, 
records, books and data in accordance with generally accepted accounting 
procedures which shall identify all sales and services performed for cash or 
credit and also the gross receipts of the business and the aggregate amount of 
all services provided within the Tennis Facility. 

c. Concessionaire, at all times during the term of this Agreement and for three 
(3) years following its termination, shall maintain appropriate records and 
books reflecting all sales, charges, fees and expenses made or incurred by him 
or his staff pursuant to this Agreement. All financial records shall be 
maintained in accordance with generally accepted accounting practices and 
available for review and/or audit by the City’s designated representative.  
 

8. Quality of Service.   
 

a. Concessionaire shall operate the concession in accordance with the highest 
standards for this type of operation. 

b. Concessionaire shall employ, train, staff and manage all personnel. 
c. Concessionaire shall observe and obey all laws, ordinances, regulations and 

rules of the federal, state, and local governments. 
d. Concessionaire, in providing food and beverage equipment, shall not install or 

operate any coin activated vending machines or devices of any kind without 
written consent of the City. 

 
9. Operating Hours. Concessionaire shall operate the concession seven (7) days a 

week during the term of this Agreement.  Hours of operation during winter season 
(October 1-May 15) will be 8:00 AM to 9:00 PM and during summer season 
(May 16-September 30) 9:00 AM to 8:00 PM with the exception of December 24, 
25, 31 and January 1 of each year.  Concessionaire may modify these hours of 
operation with written consent of the City. 

  
10. Marketing. Concessionaire will collaborate with the Steamboat Springs Chamber 

Resort (Chamber) and the City to market the Tennis Facility.  On an annual basis, 
City shall provide up to two thousand five hundred dollars ($2,500) for marketing 
the Tennis Facility and/or its programs contingent upon the Chamber providing a 
five thousand dollars ($5,000) cash or in-kind contribution for the same purpose.  
Concessionaire shall match total of City and Chamber’s contribution up to five 
thousand dollars ($5,000) annually. 

 
 
 
 
11. Rates and Charges.  
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a. Concessionaire shall establish and from time to time modify its rates and 

charges for court time, food, beverage, merchandise and instruction.  
Annually, Concessionaires shall provide the City with any and all proposed 
rate schedule changes for court time three months in advance of such 
proposed changes. 

b. Concessionaire may establish a season pass program allowing local members 
of the community to receive free and/or reduced court time and instruction 
rates in return for an annual, pre-paid fee and Concessionaire may offer lodge 
owners a discount on pre-purchased court time. Amendments to all season 
pass or discount programs shall be with the approval of the City.  

 
12. Independent Contractor.  For the purposes of defining Concessionaire’s 

relationship with City, it is understood and agreed that Concessionaire is an 
independent contractor and nothing herein contained shall constitute or designate 
the Concessionaire or any of its employees or agents as agents or employees of 
the City, nor shall Concessionaire be deemed to be engaged in a partnership or 
joint venture with the City.  The Concessionaire understands and agrees that 
Concessionaire is not entitled to nor shall receive any City benefits, including 
vacation, worker’s compensation, sick pay or any other benefits from City. 

 
13.  Term of Agreement and Option to Renew.  The term of this Agreement shall 

begin October 1, 2012 and shall continue until September 30, 2015.    
Concessionaire shall have the option to renew this agreement for one additional 
three-year term after the initial three-year term of this Agreement expires, 
provided that, at a time not later than sixty days prior to the expiration of the term 
of this Agreement, the Concessionaire serves a written notice on City of its desire 
to extend the term hereof and City agrees to said request for renewal.  All other 
terms of this Agreement shall remain the same unless both parties mutually agree 
to a change thereof.    

 
14. Termination.  Either the City or Concessionaire may, in its reasonable discretion, 

terminate this Agreement upon the conditions set forth herein. 
 
 a. For Cause, Without Illegality.  Upon thirty days written notice, the City or 

Concessionaire may terminate the Agreement in the event any of the terms of this 
Agreement have been violated, unless the breaching party has cured any such 
failure to conform to the conditions of the Agreement within such period, or 
unless the breaching party has commenced such cure within the cure period, if the 
cure cannot reasonably be completed within such thirty day period, and completes 
such cure in a diligent manner. 

 
 b. For Cause, With Illegality.  The City or Concessionaire, may in its 

reasonable discretion, terminate this Agreement, effective immediately, upon the 
giving of written notice of termination, in the event that either the City or 
Concessionaire engages in, or permits, the violation of any federal, state, county, 
or city law or ordinance in the operation of said business. 

 
c.   Without Cause.  The City or Concessionaire, may it its reasonable 

discretion, terminate this Agreement without cause upon providing sixty (60) 
days written notice to the other party.   
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15. Delivery after Termination.  The Concessionaire will deliver the Premises and 
any permanent improvements, and items specified in the current Schedule of 
Equipment to the City at the termination of this Agreement in as good condition 
and state of repair as when received, except for ordinary wear and tear.  In the 
event of termination of this Agreement by the City or Concessionaire for cause as 
set forth above in Section 14 (a) and (b), City shall assume responsibility for 
performing all outstanding store credits, prepaid services, or rain checks or other 
similar customer liabilities, provided that Concessionaire provides to City a list of 
such customer liabilities within fifteen days of termination.   

 
16. No Signs. Concessionaire will not erect nor install any signs on the Premises 

except with the written consent of the City.  
 
17. Taxes, Compensation Insurance, Licenses. Concessionaire shall promptly pay 

all taxes and fees of any nature, including, but not limited to, all applicable 
employment related taxes and sales taxes, applicable to this operation. 
Concessionaire shall obtain and keep current all licenses, required for the conduct 
of the business. Concessionaire shall not permit any mechanic’s lien or any other 
lien to be imposed upon the Premises, or any part thereof. Concessionaire shall 
furnish the City, upon request, duplicate receipts or other satisfactory evidence 
showing the prompt payment of all Social Security, Unemployment 
Compensation, and other applicable taxes and fees and showing that the 
Workmen’s Compensation Insurance and all required licenses are in good 
standing. Concessionaire shall promptly pay, when due, all bills, debts and 
obligations incurred in connection with the operation of the business and not 
permit the business to become delinquent.   

 
18. Notices.  All notices, requests, demands, and other communications under this 

Agreement shall be in writing and deemed duly given upon delivery, if delivered 
personally, or upon depositing in the U.S. Mail, postage prepaid and certified, 
return receipt requested, and addressed to the proper party as follows: 

 
To the City:  City of Steamboat Springs   

P.O. Box 775088     
Steamboat Springs, CO 80477    
Attn:  City Manager 

 
With a Copy to: City of Steamboat Springs  

P.O. Box 775088     
Steamboat Springs, CO 80477    
Attn:  City Attorney 

   
To the Concessionaire: The Tennis Center at Steamboat, Inc. 
 PO Box 881537 
 Steamboat Springs, CO 80488 
 Attn: James M. Swiggart, President 

 
 At any time either party may change the address for purposes of notice by 

providing the other party with written notice of a change in address. 
 
19. Insurance. 
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a. Workers’ Compensation Insurance. Concessionaire shall procure and 
maintain throughout the term of this Agreement workers’ compensation insurance 
in the forms and with coverages complying with Colorado law, covering the 
Concessionaire’s employees. 
 
b. Concessionaire’s Property. Concessionaire may obtain such insurance 
coverage as he deems advisable to protect from loss, theft, or destruction the 
equipment or merchandise of Concessionaire associated with his business.   
 
c. Public Liability Insurance. Concessionaire shall provide public liability 
insurance with bodily injury limits of not less than $1,000,000.00 per occurrence, 
$1,000,000.00 aggregate, property damage insurance with limits of not less than 
$500,000.00 per occurrence, $300,000.00 aggregate and liquor liability limits of 
not less than $150,000.00 per occurrence and $600,000.00 aggregate and shall 
name City under said insurance policy as an additional insured. 
 
d. Evidence of Insurance.  A certificate of insurance shall be completed by 
Concessionaire’s insurance agent as evidence that policies providing the required 
coverages, conditions, and minimum limits are in full force and effect, and shall 
be reviewed and approved by the City prior to commencement of the Agreement.  
No other form of certificate shall be used.  The certificate shall identify this 
Agreement and shall provide that the coverages afforded under the policies shall 
not be canceled, terminated or materially changed until at least 10 days prior 
written notice has been given to the City.  The completed certificate of insurance 
shall be sent to: 
 
  City of Steamboat Springs 
  Director of General Services 
  P.O. Box 775088 
  Steamboat Springs, CO 80477 
 
e. Termination for Failure to Obtain Insurance.  Notwithstanding any other 
portion of this Agreement, failure on the part of Concessionaire to procure or 
maintain policies providing the required coverages set forth in this Paragraph 18 
shall constitute a material breach of this Agreement for which the City may 
procure or renew any such policy or any extended reporting period thereto and 
may pay any and all premiums in connection therewith, and all monies so paid by 
the City shall be repaid by Concessionaire to the City upon demand, or the City 
may offset the cost of the premiums against any monies due to Concessionaire 
from the City. 
 
f. Copies of Policies.  The City reserves the right to request and receive a 
certified copy of any policy and any endorsement thereto.    
 
g. No Waiver of Governmental Immunity.  The parties hereto understand and 
agree that the City is relying on, and does not waive or intend to waive by any 
provision of this Agreement, the monetary limitations (presently $150,000.00 per 
person and $600,000.00 per occurrence) and any other rights, immunities, and 
protections provided by the Colorado Governmental Immunity Act, Section 24-
10-101 et  seq., C.R.S., as from time to time amended, or any other law or 
limitation of liability otherwise available to the City, its officers, or its employees. 
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h. General Liability and Premises Insurance.  The City shall provide, at its 
cost, general liability and premises insurance in such amount and with such 
carriers as the City may from time to time determine. 
 

20. Indemnification by Concessionaire. Concessionaire agrees to indemnify and 
hold the City, its officers, employees, insurers, and self-insurance pool, harmless 
from and against all liability, claims, and demands on account of injury, loss or 
damage, including, without limitation, claims arising from bodily injury, personal 
injury, sickness, disease, death, property loss or damage, or any other loss of any 
kind whatsoever, which arise out of or are in any manner connected with this 
Agreement, if such injury, loss, or damage is caused in whole or in part by, or is 
claimed to be caused in whole or in part by the wrongful act, omission, error, 
professional error, mistake, negligence, or other fault of Concessionaire, any 
subcontractor of Concessionaire or which arise out of any worker’s compensation 
claim of any employee of Concessionaire.   

 
21. Damage or Destruction of Premises.  Should any portion of the Premises be 

partially damaged by fire or other casualty but not be rendered untenantable, such 
Premises shall be repaired by the City at its expense as soon as commercially 
reasonable. 

 
Should any portion of the Premises be so extensively damaged by fire or other 
casualty as to render the same untenantable, and should the City fail or refuse to 
repair or rebuild the same, Concessionaire shall be under no obligation to do so 
and shall be relieved of its obligation to continue the business formerly conducted 
by it in such area or areas, until such time as the City shall furnish Concessionaire 
with replacement space suitable to Concessionaire.  In such event, any and all 
fees or expenses to be paid by Concessionaire under this Agreement shall abate 
and the terms and provisions of Section 15 shall apply as if this Agreement was 
terminated.   

 
22.  Assignment.  Concessionaire shall not assign, sell, transfer, or in any way 

convey any interest in this Agreement without the prior written consent of the 
City, which consent shall not be unreasonably withheld, provided however that 
Concessionaire may subcontract, at its sole discretion, the pro shop and/or retail 
activities within the Tennis Center (or a portion thereof).   

 
23. No Implied Representations.  No representations, agreements, covenants, 

warranties, or certifications, express or implied, shall exist as between the parties, 
except as specifically set forth in this Agreement. 

 
24. Attorneys Fees.  If any action is brought to recover on account of any breach of 

this Agreement, or for the recovery of the possession of the Premises or 
otherwise, the prevailing party shall be entitled to recover from the other party, as 
part of prevailing party’s costs, reasonable attorneys’ fees, the amount of which 
shall be fixed by the court and shall be made a part of any judgment. 

 
25. No Third Party Beneficiaries.  None of the terms or conditions in this 

Agreement shall give or allow any claim, benefit or right of action by any third 
person not a party hereto.   
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26. Financial Obligations of the City.  All financial obligations of the City under 
this Agreement are contingent upon appropriation, budgeting, and availability of 
specific funds to discharge such obligations.  Nothing in this Agreement shall be 
deemed a pledge of the City’s credit or a payment guarantee by the City to the 
Concessionaire. 

 
27. Integrated Agreement and Amendments.  This Agreement is an integration of 

the entire understanding of the parties with respect to the matters set forth herein.  
The parties shall only amend this Agreement in writing with the proper official 
signatures attached thereto. 

 
28. Waiver.  No waiver of any breach or default under this Agreement shall be a 

waiver of any other or subsequent breach or default. 
 
29. Severability.  Invalidation of any specific provisions of this Agreement shall not 

affect the validity of any other provision of this Agreement. 
 
30. Governing Law.  This Agreement shall be governed and construed in accordance 

with the laws of the State of Colorado. 
 
31. Binding Effect.  This Agreement shall be binding upon the parties and their 

respective successors and assigns. 
 

32. Promotional and Charitable Events.  The City reserves the right to sponsor or 
authorize promotional or charitable events to occur at the Tennis Facility.  The 
parties agree to negotiate in good faith as to how the Tennis Facility will be 
utilized and how the Concessionaire will be compensated for such events.    

 
33. Concessionaire’s Compliance with Applicable Laws.  The Concessionaire 

agrees to comply with all local, state, and federal laws, including, without 
limitation, compliance with Equal Employment Opportunity laws, the Americans 
with Disabilities Act (“ADA”), laws prohibiting discrimination and harassment in 
the workplace, laws relating to the hiring of or contracting with illegal aliens, and 
compliance with all liquor laws.  Notwithstanding the foregoing, Concessionaire 
shall have no obligation to construct any ramps or other structures, or remove any 
structural barriers to access, in order to provide accessibility compliance under 
the ADA, regardless of whether such changes would be readily achievable, with 
all such structural modifications being solely the responsibility of the City.  In 
addition, Concessionaire agrees to comply with all federal and state laws, rules or 
regulations concerning the posting of notices, advertisements, and solicitations 
regarding any of the policies and laws set forth in this paragraph 33. 

 
 
34. Quiet Enjoyment.  City agrees that Concessionaire upon performing the 

covenants and conditions of this Agreement, may quietly have, hold and enjoy the 
Concession Premises during the term of this Agreement and any extensions 
hereof without hindrance or interruption.  Should, for any reason, 
Concessionaire’s use of the Concession Premises be interrupted through no fault 
of Concessionaire, City shall reimburse Concessionaire all lost revenues based on 
the prior year’s financial statement (after the 1st one thousand dollars) through the 
term of the Agreement.  In addition, interruption of Concessionaire’s use of the 
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Concession Premises shall constitute a breach of this Agreement which shall 
entitle the Concessionaire to terminate this Agreement as set forth in Section 14. 

 
 IN WITNESS WHEREOF, the parties have set their hands the day and year first written 
above. 

       CITY OF STEAMBOAT SPRINGS 
       A Municipal Corporation 
 
 
 
              
       Jon B. Roberts, City Manager 
ATTEST:  
 
 
 
      
Julie Franklin, City Clerk 
 
 
 
       The Tennis Center at Steamboat, Inc.  
 
 
 

      By:       
             James M. Swiggart, President 
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STATE OF COLORADO ) 
    )ss. 
COUNTY OF ROUTT ) 
 
The foregoing instrument was subscribed to and acknowledged before me by Jon B. Roberts, 
City Manager and Julie Franklin, City Clerk for the City of Steamboat Springs, this ______ day 
of ________________, 2012. 
 
 WITNESS my hand and official seal. 
 
 My commission expires:____________ 
 
              
       Notary Public 
 
 
 
STATE OF COLORADO ) 
    )ss. 
COUNTY OF ROUTT ) 
 
The foregoing instrument was subscribed to and acknowledge before me by James M. Swiggart 
on the   day of ________________, 2012. 
 
 WITNESS my hand and official seal 
 
 My commission expires:_____________ 
 
              
       Notary Public 
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